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The Doctrine of Cy Pres 



AS APPLIED TO CHARITIES. 



Chapter I. 

§ I. The doctrine of cy pres, speaking broadly, 
not for purposes of definition, may be said to be the 
principle upon which chancery supports certain be- 
quests and devises that are imperfect or illegal, and 
would therefore fail. There are two distinct branches 
of the doctrine, not a little confused by the cases.' 
The expression cy pres is used to designate the princi- 
ple applied to sustain attempted devises in perpetuity, 
so that they may not be void utterly, but may be 
carried out as far as the law permits ;' and it is used 
to designate a particular power originally exercised by 
the Lord Chancellor in charity cases. The rules 
guiding the former which depends on judicial discre- 
tion, are so vague that it has been said to go to the 
utmost verge of the law.^ It is our endeavour to 
sketch the rules of the latter. 

§ 2. This doctrine of cy pres, to speak generally 
again, is the theory upon which chancery sustains gifts 
to charitable uses that would be void for imperfect- 

^ Jackson vs. Phillips^ 14 Allen, 574. 'Bouv. Law Diet., 

465. ^ Brudenell \s, ElweSj i East, 451; 7 Ves. 390. 

(II) 



1 2 THE DOCTRINE OF CY PRES, 

ness or illegality if made to less favoured objects. 
This was done by the exercise of two powers, the one 
an high prerogative of the Crown, wielded by the 
Chancellor; the other a judicial function or rule of 
construction by which the substantial intentions of a 
testator* were effectuated, when their literal execution 
became impossible. The confusion between these 
two powers, governed by different principles of law, 
but exercised vby the same official, was very great. 
The old books abound in cases apparently decided 
without regard to any principle ; a bequest in this one 
upheld by prerogative, in that one by judicial author- 
ity, until the term cy pres became synonymous with 
arbitrary, unreasoning power, and was universally 
condemned.^ **Some of the cases,** said Lord Lough- 
borough, **seem to have gone the length of raising 
an idea that the doctrine of cy pres as to a charity 
ought never again to be mentioned in this court. I 
am not quite clear of that.**3 Lord Eldon drew to- 
gether, classified and settled the principles of cy pres 
as they now exist in the main in England.* In our 

' Nearly all the cases discussing the doctrine of cy pres have arisen 
in construing wills, though in a few instances the property in dis- 
pute has been given by deed. The word "testator** therefore, is 
used in this essay, generally, where perhaps ** settler*' or '* donor** 
might in a particular case be more correct. The law is the same 
however the property comes into being. 

'Atty, Genl, vs. Whitchurch^ 3 Ves. 144; Atty, GenL vs. Min- 
shully 4 Ves. 14; Moggridge vs. Thackwelly 7 Ves. 43. "^Atty, 

GenL vs. Andrew^ 3 Ves. 649. ^Moggridge vs. Thackwelly 7 

Ves, 36; Paicey%, Archbishop of Canterbury y 14 Ves. 364; Mills 
vs. Farmery i Mer. 55. 



THE DOCTRINE OF CY PRES. 1 3 

own country, where the confusion was equally great* 
a like service has been done by Mr. Justice Gray of 
Massachusetts.^ Its just limits defined by these cases, 
the doctrine of cy pres is established as a sound portion 
of the law, and is become better understood by the 
profession.^ Since it applies only to gifts to charities, 
it is essential to examine the nature of a legal charity. 
§ 3. It has been said that charity was one of the 
earliest flowers of Christianity.* Yet when we read 
that provision of the Jewish Law requiring the reaper 
to leave a sheaf in the field for the needy and passing 
stranger,^ or regard the bequests for charitable uses 
sustained at Rome an hundred years before Chris- 
tianity became the religion of the Empire,^ we are 
brought to think with Lord Coke that **no time was so 
barbarous as to abolish learning and knowledge, nor 
so uncharitable as to prohibit relieving the poor".^ 
Whatever may be the original of charity abstractly, it 
is well settled that the principles of administering 
benevolent gifts were introduced into English law out 
of the Roman, by ecclesiastical Chancellors.® There 
is no doubt that at the Roman law the spirit of charity 

^Fontain vs. Ravenely 17 How. 369; Witman vs. Lex^ 17 S. & 
R. ZZ', Church vs. Remington^ i Watts 226. ^Jackson vs. 

Phillips y 14 Allen, 539. ^Bisp. Eq. §§ 126, 128. *Amer. 

L. Reg. N. S. I, p. 130. ^ Fontain vs. Ravenal^ 17 How. 384. 

* Wilm. Op. 33, 34. '' Porter^ s Case^ i Co. 24 a, ^ White vs. 

White y I Bro. Ch. Ca. 1 2 ; Moggridge vs. Thackwelly 7 Ves. 69 ; 
fackson vs. Phillips ^ 14 Allen 554; 2 Sto. Eq. Jur. §§ 1137-1141. 



14 THE DOCTRINE OF CY PRES. 

speedily became absorbed in and parcel of the spirit 
of Christianity. Neither in the Twelve Tables, nor in 
the later laws of the Republic, are found any regula- 
tions of charitable uses, but a peculiar favour was 
shewn them from the first days of the Empire.^ The 
Church from her birth expended her revenues in care 
of the poor; she taught that the ire of Heaven was 
never so surely appeased as by testamentary piety, 
and the zeal of her followers ran into such excesses 
that laws were necessary to restrain them.^ 

In the time of Justinian legacies adpicts cavsas, for 
that was their phrase, occupied a position of especial 
privilege.3 They were fulfilled before all others ;♦ 
they were exempt from the Falcidian portion ;* it was 
not necessary to demand them of the executor;^ they 
were never void for uncertainty f Churches might sell 
their sacred vessels, vestments and insignia to pay 
certain classes of them f and if they were not destined 
to any particular use, or the particular use could not 
be carried out, as a legacy to the poor or to build an 
hospital already erected, the gift in the one case was 
applied to the poor of that place where the testator 
lived, in the other, to analogous works of piety 
within the same parish.^ Nor could charitable estates 
be aliened, except for public use at command of the 

'Amer. L. Reg. N. S. i, p. 130. 'Emp. Valentinian circa 

425 A. D. 3 Dom. Bk. 4, tit. 2, § 6. * Fielding vs. Boundy i 
Vera. 230. ^Strah. Dom. Pt. 2, Bk. 4, tit. 2, § 3591. *Strah. 

Dom. § 3621. 'Cod. Lib. i, tit. 3, c. 24. *Cod. Lib. 1, tit. 2, 
c. 22. »Strah. Dom. Pt. 2, Bk. 4, tit. 2, §§ 3588, 3590^. 
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Emperor; or in later times, for discharging debts, 
after a rigid judicial examination.* 

It were an hopeless task to enumerate the gifts re- 
garded as dd piaa cauaas. They were all those given 
to public works of charity or piety, whether spiritual 
or temporal.' Legacies to support the poor, to redeem 
captives or mitigate taxation ; to construct churches, 
maintain priests, or to educate poor children ; those for 
purely public uses, as to build a town gate, to erect 
colleges or public buildings, to lay out parks, or even 
to exhibit spectacles in memory of the deceased, were 
alike protected ; while from the sentence ant aliam 
qmimlihet actionem^ a testatore ordinatam ^ it would seem 
that the law took care not to disappoint any conceiva- 
ble pious gift by a specification of uses that it would 
consider valid.* 

The religious view of charity, it should be marked, 
so far pervaded this entire fabric, that a special direc- 
tion was written for what, we are told, was one of the 
commonest forms of bequest : ''Si quis in nomine 
magni Dei et SalvcUore nostri Jesu Chriati Hcereditateniy 
aut hgatv/m, reliquerity jvhemuSy ecclesiam lod illiuSy in 
qvo testator domidlium habuerit, accipere dimissv/m est.** ^ 

§ 4. When we leave the Roman Law, we find that 

« 

'Amer. L. Reg. N. S. i. pp. 136, 137 and 139. 'Strah. Dom. 

Pt. 2, Bk. 4, tit. 2, § 6. ^CQd. Lib. i, tit. 3, c 46. *For these 

examples see Cod. Lib. i, tit. 3, cc 24, 49 et 46, and Amer. L. Reg. 
N. S. I., 131; Cod. Lib. i, tit. 3, c. 46, 2 Sto. Eq. Jur. § 1138; 
Jackson vs. PhiltipSy 14 Allen, 554, and Wilm. Op. 33, 34. 
5 Nov." 131 c. 9 ; Note 2, Strah. Dom. Pt. 2, Bk. 4, tit. 2, § 3588. 
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the early history of charities in England is extremely 

obscure." Charity, says Mr. Froude, has ever been 
the boast of Catholic countries ; the aged poor after a 
life's service are regarded as decayed soldiers and 
become the natural pensionaries of society.' So wher- 
ever the Catholic Church went— and where did she not 
go ? — there went the religious idea of charity exhibited 
first in Rome. Piety and charity walked hand in hand, 
if indeed they were separate personages. Men's 
minds were filled with a sense that a benefit to humani- 
ty, either in one's life or after death, was a certain 
stepping-stone to salvation. The theology may have 
been false ; the practice was superb. 

As early as 1066 A. D., Count Baldwin of Flanders 
gave a villa to the Church because he and his wife de- 
sired to be partakers in almsgiving, and in reward from 
our Lord.3 In London, in 1381, a late Lord Mayor 
willed **to five poor men in honour of the five wounds 
of Jesus Christ, and to five impotent and poor women 
in honour of the five joys of the Virgin Mary, one penny 
each per day"* and from that time until the reign 
of Queen Elizabeth scarce a bequest was made to 
charity, or a statute passed regulating charities that 
did not recite that the same had been done ** in Aid and 
Merit of the Souls of the Founders." ^ 

But through the centuries before the Reformation 

' 2 Story, § 1 142. 'Hist, of Eng. Vol. i, p. 68. 'Amer. L. 

Reg. N. S. I, p. 141, citing Codex donationum piaruniy Brussels, 1624. 
* Amer. L. Reg. N. S. i, p. 331. This charity is still administered 
by the City of London. sgtat. 2, Hen. V, c. i. 
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the administration of charity was entirely in the hands 
of the Church. Long before the conquest there were 
many institutions, abbeys, monasteries and nunneries, 
the side purposes, at least, of which were to tend the 
sick and poor. After the Norman invasion they in- 
creased in numbers ; universities, hospitals and asylums 
were added. At the end of the 14th century these 
great religious houses had the entire confidence of the 
people, who leaned upon them as their friends, repre- 
senting whatever was hostile to princely power. ^ 
Many of their uses were surely noble. In times of pes- 
tilence they nursed the sick and lightened the suffer- 
ings of famine, twin to plague ; in seasons of war or 
tumult they cared for the wounded, were a refuge to 
the unprotected, who there found safety from the 
bloody but superstitious hand of prince or marauder ; 
and to them repaired the stricken, bereaved or wronged 
to hide their heads and fall asleep, soothed by the 
prayers of other travellers upon that way that all must 
tread.^ The good was not unmixed with evil. The 
monastery gates swung to all supplicants. The beggar, 
whose utmost necessity was his idleness, commanded 
like aid with the halt, or blind, or starving. The 
country swarmed with vast numbers of sturdy mendi- 
cants, aolidi mendicantea says an old statute.^ The. 
manner of living furthered the mischief. These were: 
the times, lamented by Camden as ceasing with Eliza- 
beth, when every man according to his rank might 

* The Quarterly Review, No. 324, p. 304. » The Quart. Rev., 

No. 324, p. 309. 3 23 Edward III, c. 7. 
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obtain free fare and lodging at the asking ; bread, beef 
and beer for his dinner ; a mat of rushes for his couch, 
a billet of wood beneath his head, faring neither better 
nor worse than his host/ 

When the poor were thus cloyed with care, it may 
readily be imagined that parliament had greater need 
to suppress vagrant poverty than to erect eleemosy- 
nary houses. A wandering population is never law 
abiding ; freedom of locomotion begets freedom of 
property, and the whilome sturdy beggars became 
committers latrodniorum et dliorvm flagitiorv/m. A 
long succession of statutes, of incomparable, but neces- 
sary harshness, passed to cut off a growth that was 
eating the vitals of the state. ^ 

Then came the Reformation : Henry VIII in his 
differences with the Holy Father struck at charitable 
as well as religious foundations ; his acts overturned 
colleges and hospitals alike with chauntries and frater- 
nities. The dissolution of the monasteries aggravated 
the ills of mendicancy.3 When the country became 
measureably quiet after the religious troubles, the first 
efforts of Parliament were bent toward relieving the 
sick and the poor. The means by which they had 
been aided for centuries were gone ; there were no 
national provisions except the unavailing parish divi- 
sions ; it was of the utmost necessity that the charita- 

'Mr. Froude's Hist, of Eng., Vol. I, p. 36. 'Mr. Froude's 

Hist, of Eng. ch, i ; 23 Edward iii, c. 7; 7 Ric. 11, c. 5, 12 Ric. 
II, c. 5 and c. 7; 11 Hen. VII, c. 2, 22 Hen. VIII, c. 12, 27 
Hen. VIII, c. 25. ^ Perry on Trusts, § 691. 
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ble feeling of the people should be preserved and 
guided into proper channels. The legislation of forty 
years ' ended at last in that famous Statute of Charita- 
ble Uses ^ from which our modern poor laws may be 
traced, which is still the guide of our Courts in con- 
struing gifts to charity.3 Before this time charity had 
been a matter of piety in religious hands. Hence- 
forth it is law tempered by the sentiment of ages, and 
belongs to common men. I do not mean to say that 
there had been no charities, or that the law did not 
recognize them (indeed Mr. D wight thinks the confis- 
cation of the Houses of the Templars in 1323 was by 
bill in equity) ;* but that heretofore the management 
of them was clerical and their support matter of faith. 
The importance of the religious element in charities 
cannot be dwelt upon too much, as explaining the fa- 
vour always exhibited them at law. The Statute of 
Elizabeth marks the first step toward the new idea 
that charity is grounded upon morality and necessary 
for political reasons. 

§ 5. The object of the Statute of Charitable Uses 
was to search out and compel the proper administra- 
tion of pious gifts ; because it contained a kind of enu- 
meration of purposes commonly the objects of benefit, 

'8 Eliz. c. II, 35 Eliz. c. 3; 39 Eliz. c. 4 and c. 5. "43 

Eliz. c. 4. 3 Perry on Trusts, § 69 1 ; Vidal vs. Girardy 2 How. 

127; Chambers vs. St Louis y 29 Mo. 588; Moore vs. Moore , 4 
Dana 354; Going vs, Emery ^ 16 Pick. 118, 119; Witman vs. 
Lexy 17 S. & R. 88; Bisp. Eq. § 130. * Argument in the 

Rose Will case, pp. no, in. 
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it came to be regarded as the origin of equity juris- 
diction over them/ It may be considered as settled 
that equity had an inherent jurisdiction prior to the 
statute. It created an ancillary authority to inquire 
by commission whether charity funds were misap- 
plied.' It is beyond our scope to examine that statute^ 
but its general effect may be given in language from 
the case of Morice vs. the Bishop of Dv/rham : ^ 
"There are four objects within one of which all 
Charity to be administered in this Court, must fall : 
1st. Relief of the indigent ; in various ways : Money r 
Provisions : Education : Medical Assistance ; &c. : 
2ndly, The Advancement of Learning: 3rdly, The 
Advancement of Religion : and 4thly,- which is the 
most difficult, the advancement of objects of general 
public utility.'* The objects included under these 
divisions were very similar to those instanced at the 
Roman Law,^ and are collected by Mr. Perry and by 
Mr. Bispham.5 Those purposes, says Sir Wm. Grant, 
are considered charitable which are enumerated in the 
Statute of 43 Eliz. or which by analogies are deemed 
within its spirit and intendment.^ 

§ 6. After establishing what gifts were charitable, 
chancery supported them in early days by the utmost 

'Per. on Tr., §. 693. 'Eyre vs. Countess of Shaftesbury^ t 

P. Wms. 102; Atty, Gen, vs. Mayor of Dublin, i Bligh 312—347;. 
Jncor. Soc, vs. Richards, 1 Drury & Warren, 258 ; Vidal vs. Gt- 
rard's Exec, supra; 2 Sto. Eq. 1154 b; Per. Tr. §. 694; Bisp Eq. 
§ 118. 3 10 Ves. 532. *Supra § 3. 'On Tr. §§ 695.715 ;. 

Eq. §§ 120-123. ^Morice vs. Bishop of Durham, 9 Ves. 405. 
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liberality of construction and practice, in striking ana- 
logy to the Civil Law. They were made and sup- 
ported to unincorporated associations or individuals/ 
Bequests to charity by married women, their wills be- 
ing totally void at law, were upheld in equity as good 
appointments.^ They claimed payment before all 
other legacies, even before the debts of the testator ;5 
and the ordinary was ordered by statute to expend a 
portion of the residue of every man's estate for the 
good of his soul, upon the theory that there was a 
principle of piety in the testator.* If the creating 
words included a legal and an illegal reading the for- 
mer was adopted if possible,^ or if a charitable and 
void use were intermixed, they were distinguished and 
only the clearly unlawful portion failed.^ Charity es- 
tates were so far inalienable that chancery would only 
decree a sale upon very special circumstances. Lord 
Eldon esteeming an Act of Parliament to be proper if 
not necessary.7 The canonists, for their part, revived 
the phrase 'pke cauace into a most extensive signifi- 
cation. All those who were objects of compassion, 
orphans, widows, destitute paupers, persons infirm 

^Amer. L. Reg. N. S. i, p. 331. ^Damus^s Case, Moore 

822. ^Fielding vs. Bound, i Vera. 230 ; but the law was 

changed by Tate vs. Austin, i P. Wms. 265, Masters vs. Masters, 
lb. 423, and they now abate with others, PhHanthropic Soc, vs. 
Kemp, 4 Beav. 581. *3i Edwaijd III, c. 11, but here too the 

law has been changed by the Stat, of Distributions, 22 Car. 11, c. 
10, 29 Car. II, c. 3. 5 Grimmettys, Grimmett, Amb. 212. ^^Ad- 
ams vs. Lambert, 4 Co. 104. ''Atty. Gen. vs. Mayor of New* 

ark, I Ha. 404; Atty. Gen. vs. Buller, Jac. 412. 
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through disease or age came under the description ; ' 
while testaments to charity were privileged from many 
of the requirements of other wills. ^ The rigour of 
practice was mitigated : suits under the value of forty 
shillings, properly belonging to inferior tribunals, were 
heard in chancery when it appeared that the fund was 
for the poor. 3 Ld. Hardwicke declares two centu- 
ries later, "that the court has a particular free and 
extensive jurisdiction in the case of a charity, and not 
confined to the formal methods of proceeding requi- 
site in other cases." ^ 

Nor are these favours withdrawn from the modern 
law of charities. The law is still said emphatically to 
favour charity and the maxim trf res nwLgis valeat^ 
qwim pereat prevails.^ Many of the liberal construc- 
tions given would be acted upon at the present day f 
charities are exempted, for instance, in the absence 
of statutory enactments from the rules against per- 
petuities and accumulations.^ The most important 
distinction, says Mr. Justice Gray, between charities and 
other trusts, is in the time of duration allowed and the 
degree of definiteness required.^ The essentials of a 
valid trust are words sufficient to create it, a definite 
subject, and a certain object or one that may be ascer- 

* Reeves Hist. Com. L. 4, p. 80. ' Swinb. on Wills, Pt. i, XVI. 
^ Parrot \s, Pawlet, Gary's Rep. 147; Amer. L. Reg. N. S. i, 338. 
Atty, Gen. vs. Glegg, i Atk. 356. s Per. Tr. §§ 687 and 709. 

^ In re Williams y L. R. 5 Ch. Div. 735 ; In re Birkett, L. R. 9 
Ch. Div. 576; Lewis vs, Allenby, L. R. 10 Eq. 668. ^ Odellws, 

Odell, 10 Allen i. ^Jackson vs. Phillips, 14 Allen, 550. 
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tained.^ The rule admits of ah exception in the case 
of charitable trusts to the validity of which as such an 
indefiniteness is necessary. The exception is an ex- 
traordinary doctrine to support bequests to pious 
uses that would fail if common individuals were the 
beneficiaries. It will be seen if the beneficiaries under 
a trust are exactly defined they are clothed with a 
vested interest that may be enforced in equity, and 
there is no technical charitable use. A devise to a 
corporation to distribute the rents and profits among 
a number of families, particularly named, raises no 
charitable use, but creates an interest in each cestvi 
que trusV Indefiniteness is of the essence of a public 
charity, though a selecting power of the beneficiaries 
for the time being must reside somewhere.^ From 
the rules that a trust shall never fail for want of a 
trustee, and that an uncertainty as to the immediate 
objects is essential, has arisen the doctrine of cy pres 
by which courts of equity extend to the last extremity 
their efforts to support gifts to charitable uses. 

'Bisp. Eq. § 116. ^Atiy, GenL vs. Hughes^ 2 Vem, 105; 

Ltley \s. Hey, 1 Ha. 580. ^ Phila, vs. Fox^ 64 Penna. St. 

182; Per. Tr., § 710; Vezey ws. Jamson, 1 Sim. & Stu. 71; Ellis 
vs. Selby^ i Myl. & Crg. 286; Kershaw vs. Williams, cited i 
Keen 232. 



CHAPTER II. 

7. The Prerogative branch of the cy prea power 
has no existence in the United States, being an inci- 
dent of sovereignty totally at variance with our in- 
stitutions/ It is the authority which the King in 
England exercises to sustain gifts to charity, on 

account of the favour shewn them by law, which 
otherwise would fail for illegality or for uncertainty. 

The King by the Constitution of England has the 
general superintendence of all charities as parens 
patricB, which he commits to the Chancellor, keeper 
of his conscience."* The Court of Chancery has an 
inherent jurisdiction over all trusts for charity. The 
Lord Chancellor thus exercises two powers, one admin- 
istrative in lieu of the king ; the other judicial and 
part of the doctrines of his court.^ The difference 
between the two is this : If the gift be for supersti- 
tious uses, or for a general indefinite charitable pur- 
pose without trustees interposed, chancery has no 
jurisdiction and the property is administered by pre- 
rogative ; but if the gift be to trustees with a specific 
or an indefinite object pointed out, they having power 
of selection, it is controlled in chancery as any . other 
trust, subject to particular rules and privileges. There 

^ Fontain vs. Ravenely 17 How. 384. '3 Bl. Comm. 427. 

3 Per. Tr. § 723. 

(24) 
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is a wide difference between a general gift to charity 
and one to a trustee to be applied by him to general 
charity.^ 

The Prerogative Power of the Crown is exercised 
in cases arising under two general heads: First, 
When the directioils of the testator are illegal ; and 
Secondly, When the directions of the testator are too 
indefinite to be carried out by construction of law. In 
these cases the King appoints other charities to take 
that are not illegal, or selects some definite charities, 
following in each event the express or presumed in- 
tention of the testator. The fund is always applied to 
an analogous charity, and is never absorbed by the 
Crown to its own use.* 

Under the first division, When the directions of the 
testator are illegal, two classes of cases arise, ist. 
Where the gift is illegal because made to Supersti- 
tious Uses, and 2nd. Where the gift is void because 
made in a way forbidden by the Statutes of Mortmain. 
Of the first : 

§ 8. A Superstitious use is one directed to the 
propagation or the furtherance of a religion, or the 
ceremonies of a religion, not acknowledged by law ; as 
the Roman Catholic, the Jewish, and the Dissenting 
Sects.3 It has always been admitted that the King 
was to dispose of such gifts, ^ but the origin of that 
power has been much discussed. There was no stat- 

^Per. on Tr. § 719; Moggridge vs. Thackwell, 7 Ves. %(i. 
' Tud. Char. Tr. p. 234. ^ Boyle on Char. 242 ; see post, p. 29. 
^Rexv^, Porttngtofiy i Salk. 162. 
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ute making superstitious uses void generally, said Sir 
Wm. Grant; the statute i Edward VI., c. 14, applied 
only to those of a particular description already in 
existence,' the statute 23 Hen. VIII., c. 10, to assur- 
ances of land to churches and chapels, and the statute 
I George I., c. 55, was only temporary.' The power 
it seems exists apart from any enactments. The 
King, it is said, as head of the Commonwealth, is 
bound by the Common Law, and is empowered to see 
that nothing be done to the disherison of the Crown, 
or the propagation of a false religion. Therefore 
when a gift is made to superstitious uses within the 
equity of the Stat, i Edward VI., c. 14, it is void and 
the disposal in the King by Common Law.^ The be- 
quest or devise must be to an use charitable in its 
nature though prohibited, for if the use is not charita- 
ble there is no application cy pres by the King, it is 
simply void and the heir at law or next of kin takes.* 
So the King cannot appoint if the gift be to an object 
expressly incapable of taking by statute. Land was 
devised in trust to employ the profits, after a life 
estate, for poor scholars in the two Universities, in- 
tending to take orders from Rome ; a statute declared 
void all gifts benefitting traitors, Jesuits and seminary 

* These were chauntries, obits, etc., and were given outright to 
the Crown. Adams vs. Lambert, 4 Co. 104 b. A modem litiga- 
tion bringing into discussion the effect of this statute is the case of 
the Atty, GenL vs. Fishmongers Co,, 2 Beav. 151. ' Cary vs. 

Abbot, 7 Ves. 495. ^Rex vs. Portington, i Salk. 162; Boyle 

Char., 257. '•Tud. Char. Tr. p. 30. 



THE DOCTRINE OF CY PRES. 27 

clerks ;* this devise was considered to be within that 
statute and the heir at law took." 

When the Crown appoints it is guided by an ad- 
herence to the donor's intention, express or implied. 
In the case of DaCosta vs. DePas,^ a fund was given 
for founding a Jesuba, or Jewish School for reading 
their religious laws, a purpose that was decided to be 
charitable, but in such a way that the law would not 
permit its execution ; yet not being totally void the 
heir could not take, and the disposition was declared 
to be in the King, who appointed the fund by sign 
manual to the Foundling Hospital of London.* It is 
difficult, Ld. Eldon said discussing the case, seeing an 
intention to build a synagogue, to discover a desire to 
build a foundling hospital, rather than that the money 
should not be applied: but the Court has said so 
always.^ Every bequest to a superstitious object not 
declared void, is applied cy prea the intention of the 
testator. The books afford many examples : a gift 
to support a priest or to found a convent is so 
altered f or to support or educate ministers in a belief 
contrary to the established church, the Church of 
England in Scotland, for example;'^ or to circulate 

* 23 Henry VIII. c. 8. • Crofts vs. Evetts, Moore, 784. 

3Amb. 228. *And ^t Isaacs vs. Gumpertz, Amb. 228, n. 

^Moggridge vs. ThackweU, 7 Ves. 81. ^ Gates vs. Jones, 2 

Vem. 266; Smart vs. jPrujean, 6 Ves. 560; Atfy. Gen/, vs. 
Power, I Ball & B. 145 ; DeGarcin vs. Lawson, 4 Ves. 433. 
^ Atty. Genl. vs. Guise, 2 Vem, 266; Glasgow ColL vs. The 
Atty. GenL i H. of Lds. Cas, 800. 
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popish pamphlets, or even to educate Catholic chil- 
dren if a religious training form part of the scheme.' 
A bequest to ** sixty pious ejected ministers," how- 
ever, was upheld because it was to be distributed among^ 
a specific number of poor and was not a charitable 
use.* In a recent case a fund to give a prize for an 
essay shewing the Sufficiency of Natural Theology, 
taught as a science to constitute a perfect philosophi- 
cal system was held illegal as contrary to Christianity ; 
but that not being a charity was decreed to the next 
of kin.3 

The principle upon which a new appointment is 
made in these cases is, that the testator discovering an 
intention to be charitable though in a way forbidden 
by law, it is not sufficient to say that he cannot be 
charitable in that manner ; he must be charitable in 
our way, as the law directs. "If once we discover in 
him any charitable intention, that is supposed to be so 
liberal as to take in objects, not only within his inten- 
tion, but wholly adverse to it*'^ It is this branch of 
the doctrine that formerly caused the entire theory to 
be ridiculed. 5 When we consider that the bequest to 
charity certainly indicates an intention on the part of 
the testator not to benefit his kin, it seems not more 
absurd or more likely to disappoint that purpose, to 
carry out the gift cy pres that intention, than to decree 

^ DeThemmines vs. DeBonneval^ 5 Russ. 297; Cary vs. Abbott ^ 7 
Ves. 490. ^Atty. GenL vs. Baxter, i Vem., 248; Atty. 

Genl, vs Hughes, 2 Vem. 105. ^Briggs vs. Hartley, 14 Jur. 

6^y * Carey vs. Abbot, supra. 'Per. Tr. § 727. 
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the charity void upon the presumption that he would 
have changed his disposition had he known his par- 
ticular use must fail. 

It is necessary to add that the law upon this subject 
is, with a few exceptions (a gift to say masses for 
one's soul is still superstitious) become obsolete since 
the various Acts of Toleration.^ 

§ 9. 2nd ; The next case in which a gift to a charita- 
ble use may be illegal is where it is made contrary to 
the Statutes of Mortmain. 

It has been said that a gift to any object, charitable 
or not, in the teeth of a statute is void.' Those to 
superstitious uses are upheld cy pres and not declared 
absolutely invalid because they are given to the King, 
yet not that he may have them for his own use, but 
only to apply to other proper objects, ran the con- 
struction of that statute.^ Hence it is that those uses 
especially named in i Edward VI c. 14, or within 
its equity are supported as near as may be. The 
Statutes of Mortmain, on the other hand, declare 
that acts done contrary to their provisions shall 
be absolutely void and of none effect; of course, 
therefore, attempted devises to charity within their 
lines do not come under the appointment of die 
King. 

The Mortmain acts in England are very numerous, 
beginning widi die earliest times, but the important 

' I Gul et Mar. c. 18 as to Dissenters; 2 & 3 William IV, c. 115, 
Catholics; 9 & 10 Vict. c. 59, Jews. "Supra, p. 26. ^Rex 

vs. Poriingtany i Salk. 162. 
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one as affects charities is the statute 9 George II, c. 
36. It has been said to curtail largely the operations 
of the Statute of Elizabeth.' Its practical value to 
the American student is made very slight by the en- 
actments in most of our states, drawn from, but sup- 
planting its provisions.^ By it all gifts, conveyances, 
transfers and settlements whatsoever of any lands, 
tenements or hereditaments, or of any interest therein, 
or of any charge or incumbrance thereon, are utterly 
null and void unless made by indenture delivered 
twelve months before the death of the donor and en- 
rolled in the High Court of Chancery within six 
months after its execution. Unless these directions 
have been followed, no piety of purpose whatsoever 
will suffice to save the devise ; to discharge a mort- 
gage on a chapel avails nothing. ^ It will be observed 
that simple pecuniary gifts are omitted out of the sta- 
tute. These are valid unless connected in some man- 
ner with land, when the taint affects both. There was 
a devise of four tenements in trust to parish wardens 
to permit four poor men of their selection to dwell in, 
and a bequest to pay these men so much per annwm. 
The devise was clearly void ; as to the bequest no 
general intention of charity could be discovered, only 
a desire to benefit those inhabiting the houses, which 
could never be done as the testator wished, so the 

*2 Sto. Eq. Jur. §1193. 'In Penna. for example, see Act 

of April 26, 1855. ^ Atty, Gen, vs. Whorwood, i Ves. Sen. 

534 j Corbyn vs. French^ 4 Ves. 418; Chapman vs. Brawn^ 6 Ves. 
404; Middleton vs. Spicer^ i Bro. Ch. Cas, 201. 
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money gift was an adjunct to the void devise, and 
they fell together/ 

In addition to the statute these cases go upon the 
rule that when a benefit is intended to one particular 
charity, no other shall be substituted, if the law or a 
default in the beneficiary prevent a vesting in that 
original object." 

It seems that when a thing is forbidden by statute, 
but not declared positively void, chancery may support 
it cy prea. A legacy was given to provide workhouse 
inmates over sixty years of age with porter. An act 
forbade the introduction of malt liquors into work- 
houses. The next of kin desiring to pay the legacy, 
the Court ordered the fund to be laid out in tea, coffee 
and sugar ** for the good natured bequest ought not to 
fail." 3 

All gifts then to superstitious uses, to summarise, 
are void, and are appointed cy prea the intention of 
the donor by the King : Gifts delared void by statute 
cannot be carried out, but the King does not appoint. 

§ lo. Where the directions of the donor, making a 
gift to charity, are too vague to be effectuated by con- 
struction of law, the King has the application of the 
fund cy prea.^ 

Indefiniteness in the beneficiaries is an essential part 
of every charitable trust, but there must always be a 

^Atty. Gen, vs. Goulding, 2 Bro. Ch. Cas, 428; Atty, Gen, vs. 
Whitchurch^ 3 Ves. 141. ^ Atty. GenL vs. Minshull, 4 Ves. 

14; Fisk vs. Atty, GenL L. R. 4 Eq. 521. ^Atty, GenL vs. 

Vintf 3 DeG. & Sm. 704. '•Supra § 7. 
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power of selection, or of making definite temporarily, 
lodged somewhere. A testator leaving property to 
trustees for the poor, invests them with a power of 
selecting what particular poor ; and they may be con- 
trolled by the Court, or may apply to it for direction. 
It is the appointment of a trustee that gives the Court 
of Chancery jurisdiction. Many bequests are abso- 
lutely vague, as **to the poor," and no power of selec- 
tion is given. An ordinary trust would be void for 
uncertainty. The trust being for charity is preserved,, 
a selection vesting in the King as panrens patrioe. 

In the case of The Attorney Oenerdl vs. Mtzthews,^ 
a gift was to the poor in general forever, and the King^ 
having the appointment gave the fund to poor Mathe- 
matical Scholars at Christ's Hospital. The supposed 
intention of the testator always guides, though when 
the gift is so utterly vague it must be sought more dili- 
gently ; the slightest circumstance is eagerly laid hold 
of. Legacies were left to such charitable uses as the 
testator should appoint, and he died without appoint- 
ing. The King being assured that the decedent in life 
was well disposed toward the hospital conferred the 
benefit upon the Mathematical boys at Christ's." This 
is the disposition, no trustees having been appointed, 
of all vague charitable uses of which these are speci- 
mens: **to charity,'' ** to pious uses," "to the poor," 
or **to pious and charitable uses."^ 

'2 Lev. 167. 'Atfy. GenL vs. Syderfen, i Vem. 234. 

^Atty. GenL vs. Syderfen. i Vem. 224; Atiy. GenL vs. Herrick^ 
Amb. 712; Paice YS, Archbishop of Canterbury , 14 Ves. 364; CUf" 
fordys, Francis, Freem. 330. 
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It was a question until the time of Lord Eldon, 
whether the Crown should appoint or the Court assume 
jurisdiction, in those cases in which the testator had 
named trustees who had died, or having declared a 
.purpose to select objects had failed to do so. The de- 
cisions were very contradictory. In Cook vs. Duchen- 
field ^ a charity which failed was taken by chancery be- 
cause there were trustees ; but in the Attorney Oeneral 
vs. Herrich^ the King disposed though trustees were 
in existence.3 Lord Eldon decided that the Court has 
jurisdiction though the trustee may have died : where 
money was given to charity generally and indefinitely 
without trustees or objects selected, the King, as 
jparens patricBy was constitutional trustee, yet it was very 
difficult to raise a sound distinction between an original 
gift absolutely indefinite and a case in which by matter 
ex post fdctOf the gift stands before the Court in con- 
sequence of the accident, as if it had originally been 
given indefinitely. No doctrine could be laid down 
that would not be met by some authority upon this 
point. The general principle most reconcilable with 
the cases is that where there is an indefinite purpose 
not fixing itself upon any object the disposition is 
in the King by sign manual : but where the execu- 
tion is to be by a trustee with general or some 
objects pointed out, there the Court will take the 

' 2 Atk. 562. ' Amb. 712. ^ And see, upon the one side, 

j4/fy. GenL vs. Sydetfen supra, Anon, case, 2 Freem. 261 : 
on the other, Atty. GenL vs. Clarke , Amb. 422 ; Atty, GenL vs. 
Brown and Atty. GenL vs. Ranee, cited ibid. 
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administration of the trust, even though the trustee 
be dead/ 

§ II. The practice of the Court of Chancery is 
hardly to be discovered, insomuch that the old reports 
intermix the respective authorities of Crown and Court, 
in a scarcely distinguishable confusion. As charities 
concern the nation at large, these suits were begun on 
information by the Attorney General to declare the 
trust at the instance of any one interested, or if by bill 
between claimants, the executors or next of kin, he was 
joined as party defendant. The Court then decided 
whether the directions of the testator raised a valid 
charitable use, and inquired whether it was void for 
vagueness or superstition. If so, the disposition was 
said to be in the Crown, and an application for a sign 
manual was ordered. This was obtained on another 
day and read in court ; and it seems that the Court 
confirmed by decree the King's appointment.^ 

§ 12. The cases, writes Mr. Boyle, of these wherein 
the Crown exercises its prerogative power, have es- 
tablished what is undoubtedly a strong proposition, 
that where property has once been given to charitable 
uses, it must be taken that the donor's general purpose 
is charity, and unless it can be shown that he has re- 
voked the gift, that general purpose must be enforced, 
though it is impossible to ascertain what the use may 
have been.^ The principle may be a mistaken one. 

* Moggridge v^. TTiackweiiy 7 Ves. 83, S6. ^Atty. Genl, vs. 

Mathews^ 2 Lev. 167 ; or jFn'gr vs. Peacock, Finch 245 ; Atfy. 
Genl, vs. Syderfen, x Vem. 225. ' Char. p. 341. 
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It is possible a testator, had he known his project to 
build a synagogue could not be carried out, would have 
preferred benefitting his kinsfolk to supporting a 
Foundling Hospital ; but he had not said so. The law 
looked upon his intention as extinguished all but the 
general charitable purpose, and that it enforced. Many 
intentions were frustrated ruthlessly when common re- 
coveries were permitted to bar estates tail, yet that was 
one of the highest improvements of the common law. 
The prerogative doctrine of cy prea went a great 
ways, though not alone : the entire system of charities 
was formerly pushed to an extravagant length. The 
law of to-day extends a just liberality to them, though 
the Court is no longer " in the habit of deciding mon- 
strous propositions in favor of charity." ' 

^Moggridge vs. ThackweU^ 7 Ves. 44. 



CHAPTER III. 

§ 13. The second division of our doctrine is the ad- 
ministration of charities cy prea by the Court of Chan- 
cery. The former branch has been found to be a pre- 
rogative power exercised by the King in virtue of his 
constitutional guardianship of the public welfare. The 
power exercised by Chancery is now to be examined. 
It is a means of carrying out the intention of a donor 
to charity, who has made a gift with a general charita- 
ble purpose, to be executed in a manner mapped out 
by him. If this mode become impracticable for any 
cause, except a few that will be noticed. Chancery in 
an effort to sustain that main charitable intention, will 
hit upon some method permitted by law, and substitute 
it for the means adopted by the donor. This, it will be 
seen, is a known rule of judicial construction as far re- 
moved from arbitrary power and as eminently fitted to 
work justice, as any of the artificial maxims of interpre- 
tation that guide courts toward the meaning of a doubt- 
ful instrument. ^ 

The doctrine of cy prea is applied by the Court to 
two general classes of cases : first, where a charitable 
gift is made to trustees, and the limitations of the trust 
are vague or imperfect ; second, where a charitable 
gift is made to trustees, and the limitations of the trust 
which were originally clear and precise, have become, 

'Per. Tr. §733. 
{36) 
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by lapse of time or otiier circumstances, impossible ot 
strict execution. When either of these events happens 
the general intention of the testator is assisted and 
regulated by a scheme in Chancery. ^ It is to be reco- 
lected that there must always be an appointment, or an 
intended appointment, of trustees for the gift,* and it 
from any cause they are unable or unwilling to act, the 
Court will execute their duty upon the maxim in equity 
that a trust shall never fail for want of a trustee. 
Upon this principle the doctrine of cy pres largely de- 
pends. 

§ 14. Not every charitable gift, falling within the 
general divisions laid down, is enforced ct/pres. These 
exceptions must be noticed before proceeding to con- 
sider the cases that are sustained : they are as follows : 

I St : A gift, with no general charitable intention, to 
a specific object of charity that fails, is not applied 
cy pres. 

As the construction cy pres is adopted to work out 
the general intention of a donor, it follows, of course, 
that when there is no general, but only a particular in- 
tention, the gift is at an end when that fails. The 
leading case is known as the case of the Wheatley 
Church. A testator gave all his property upon trust 
to build a chapel at Wheatley. The patron refused 
his consent ;. so it was determined that the trust could 

'Tud. Char. Tr. p. 260. 'A^, Genl. vs. HickmaUy 2 Eq. 

Ca. Ab. 193; White vs. White ^ i Bro. Ch. Ca. 12; Moggridge vs. 
Thackwell, 7 Ves. 83. This subject will be discussed at large here- 
after, infra. § 21. 
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never take effect in any other way, and therefore could 
not be applied to another charitable object* So if the 
founder of a grammar school desire **the learned 
languages'* to be taught, the plan cannot be changed 
to let in French and German.* Or where a bequest of 
a thousand pounds consols was made to The Ladies' 
Benevolent Society, at Liverpool, to be applied as part 
of their ordinary funds, and the society was wound up 
before the death of the testatrix, the legacy was held 
to be lapsed.3 

If, however, the bequest is to a particular institu- 
tion, to be applied in general charity by it, the prin- 
ciple of cy pres is followed : the slightest general inten- 
tion is sufficient. Several legacies were given to dif- 
ferent church societies in London, and among others 
one to The Clergy Society. There was no associa- 
tion answering the description, but since there was a 
manifest purpose to assist church labours, a distribution 
cy pres was ordered.* A rent charge bequeathed to a 
society to maintain a school " in such manner as in 
such like schools they should direct "was applied cy 
pres, though the school was never built, because of the 
general educational intent.^ 

^Atty. GenL vs. Bishop of Oxford, i Bro. Ch. Ca. 444 n. ; and 
the same principal in Anon. Case, Freem. 261 ; Cherry vs. Mott, i 
Myl. & Cr. 123. 'Atfy. GenL vs« Whiteley^ xx Ves. 251. 

Fisk vs. Atty, GenL L. R. 4 Eq. 521 ; Clark vs. Taylor, i Dr. 
642; In re Owty, L. R. 29 Ch. Div. 560; Carter ws, Balfour, 19 
Ala. 814. ^In re Clergy Society, 2 Klay & Johns. 615. 

^Incorp, Soc, vs. Price, i Jo. & La T. 498; Marsh vs. Atty. 
GenL 2 Johns. & Hem. 61. 
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§ 15. 2nd : A gift in trust to charity is not altered 
cy presy or the trustee changed, because the original 
limitations are become inexpedient; even though a 
decided benefit would arise from the alteration. 

A court of equity cannot withdraw funds given in 
trust to Harvard College for the benefit of a divinity 
school attached to the college, and vest them in an 
independent board of trustees to be applied to the 
same divinity school but separated from the college, 
merely on the ground of inconvenience and embar- 
rassment in continuing the connexion between the 
school and the college, and of the benefit to result to 
both from the separation. There must be proof of 
incapacity or unfaithfulness on the part of the college, 
trustee, or a failure of the objects of the charity.' 

**I observe," said Lord Eldon in The Attorney Gene- 
ral vs. Hartley,'' "that many of the witnesses say, that, 
as a grammar school, this will be of no benefit to them. 
Now that is a consideration with which, if the loss of 
benefit is not improperly produced, I have nothing to 
do ; for if the founder thought fit to establish a grammar 
school, and if afterwards, from different notions about 
education prevailing, it became of much less public 
benefit, that is not a ground upon which a judge can 
alter it. He that created it, had the right to determine 
its nature." ^ 

Nor will the trustees be changed. If they have once 

^Harvard CoL vs. TTie Soc, for From, TheoL Educ. 3 Gray 280. 
'2 Jac. & Walk. 382, 383. ^Atty. GenL vs. Mansfield^ 

2 Russ. 520. 
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accepted the gift they are not at liberty to renounce 
it, but may be compelled to hold and apply it to 
the destined charitable purposes/ In one case, 
indeed, the trustees were relieved, though on the 
express ground that they had never accepted the 
trust fully, only doing acts necessary to preserve the 
fund.* 

§ 1 6. 3rd: A gift in trust to charity will not be al- 
tered cy prea because the duties imposed upon the 
beneficiary are burdensome. 

A devise of small value was made for a lecturer in 
polemical or casuistical divinity, to be a bachelor of di- 
vinity, of fifty years of age, and to read five lectures 
annually ; in default the estate to go over. On appli- 
cation to have the hardship of these terms eased ; that 
a younger man might read, or a less number of lec- 
tures suffice, the Chancellor refused to vary them, 
though the heir consented. ^ The intention of the tes- 
tator cannot be altered because his heir is not unwill- 
ing.* Nor where the founder has fixed the salaries of 
tutors in his school, will the Court order an increase in 
them, because the revenues of the charity have aug- 
mented.5 But if the salaries are fixed as a propor- 
tional division of an annual income, ;^20 to tutors, ;^20 
to buy books, £$ to the poor, and that income in- 

^ Amer, Acad, vs. Harvard Col, 12 Gray, 595. *Atty. 

Genl, vs. Andrew^ 3 Ves. 646, 647. ^Atty, Genl, vs. Mar- 

garet and Regius Professors in Cambridge, i Vem. 55. ^Atty, 

Genl, vs. Piatt, Cas. Finch, 221. ^Atty, Genl, vs. Dean oj 

Christ Church, Jac. Ch. Rep. 474. 
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creases, the salaries will increase with the other ob- 
jects/ 

§ 1 7. 4th : A gift in trust to charity is not applied 
cy prea unless it is valid at the death of the testator ; be- 
cause the bounty must "be according to the laws, not 
against the law, and not given to do some act against 
the law." " 

The gift may be invalid, for example, as violating a 
statute, in which case the Court, like the Crown, can- 
not appoint cy prea.^ When the main purpose of a 
charitable use is legal, but a side, or ancillary; purpose 
is illegal, the one will be enforced, and but the ancil- 
lary purpose lost. A testator directed bread to be 
distributed to poor persons attending divine service 
and chaunting his version of the Psalms. They were 
unauthorized, so this part of the bequest must fail. 
The distribution ot bread being the life-staff of the 
charity was decreed to be carried out ; the chaunting ot 
Psalms was merely ancillary because the testator prob- 
ably considered his version as good as any other.* 

Or the gift may not be a good charitable trust. As 
the jurisdiction of the Court of Chancery is part of its 
ordinary trust jurisdiction, existing before the Statute 
of Elizabeth, no power to appoint cy pres can be 

^AUy. GenL vs. Marchant,. L. R. 3 Eq. 424. 'Sir 

Fra. Moore's Reading on Stat. Char. Uses, Duke, ia6, 169. 
39 Geo. II. c. 36; Atty, GenL vs. Gouldingy 2 Bro. Ch. Cas. 
428; Atty, GenL vs. Dames, 9 Ves. 535; and cases supra § 9. 
^Brantham vs. East Burgold, cited 2 Ves. jun. 388 ; Adams vs. 
Lambert y 4 Co. 104 b. 



42 IHE DOCTRINE OF CY PRES. 

exercised if the gift be a bad trust, through incomplete 
limitation, uncertainty or otherwise. A fund to "chari- 
table or other purposes" is not sustainable, because 
the trustees have an absolute uncontrolable power of 
disposition, and may absorb the whole. ^ So with gifts 
"to such charitable or public purposes as the law of 
the land would admit of" ;' "to such objects of benevo- 
lence and liberality as A, in his own discretion, 
should most approve of " ;^ or "to and for such benevo- 
lent and religious purposes as they (the trustees) in 
their discretion shall think most advantageous and 
beneficial."^ A legacy " to trustees for Zion Church 
to be appropriated according to statement appended" 
is void for indefiniteness, if no statement can be found : 
the purpose may have been anything but charitable. 
But it seems that a gift "in aid of objects and pur- 
poses of benevolence or charity, public or private," is 
good, on the ground that a general relief of the poor 
was intended, whether through public institutions or 
individual almsgiving, and it is therefore a charity.^ A 
mutual aid society is not a charity because an interest 
is vested in each member;^ nor are "Friendly Socie- 
ties,7 though if the objects of a society are actually 

^ Ellis vs. Seldy, 7 Sim. 352; i Myl. & Cr. 286. ^Vezey vs. 

lamson, 1 Sim. & Stu. 69. ^Morice vs. Bishop of Durham, 10 

Ves. 522. ^Williams vs. Kershaw, 5 L. J., N. S, Ch. Div. 84; 

5 CI. & Fin. hi; and also Brown vs. Yeall, 7 Ves. 50 n. 
^Saltonstall vs. Sanders, 11 Allen 446. ^Babb vs. Reed, 5 

Rawle 151; Swiff s Exec, vs. Society, etc, 73 Penn. St. 362. 
^In re Clark's Trust, L. R. i Ch. Div. 497. 
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charitable it will not lose that character through being 
named 3. Friendly Society/ 

§ 18. The doctrine of cy pres as applied by the 
Court, was divided, it will be remembered, into two 
general classes of cases : first, where a charitable gift 
is made to trustees and the limitations of the trust are 
vague or imperfect; second, where a charitable gift 
is made to trustees and the limitations in the trust 
which were originally clear and precise, have become, 
by lapse of time or other circumstances, impossible ot 
strict execution.^ We shall examine the first division : 

First — ^where a charitable gift is made to trustees, 
and the limitations of the trust are vague or imperfect, 
the fund is applied cy pres. 

The principle of the rule is, that as the testator has 
disclosed a charitable purpose, the Court will perform 
that, though it cannot ascertain the particular manner 
in which the testator wished it to be performed. The 
terms of the gift, nevertheless, must furnish some 
guidance to the Court and not be altogether vague ;3 
and they must be legal when the gift is made/ The 
cases under the rule in which the limitations of the gift 
are vague may be subdivided into — (A) : those in which 
the objects pointed out are attended with uncertainty ; 
— (B) : those in which the gift is made to or concerns 
an indefinite class of persons/ 

(A) : Where the objects pointed out in the trust are 
attended with uncertainty, the application is cy pres. 

^ Pease vs. PatHnson, L. R. 32 Ch. Div. 154. 'Supra § 13. 

Supra § 10. * Supra § 17. Boyle Char. pp. 170, 172 
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It very often happens that a testator, in describing 
the objects of his charity, uses terms that will apply to 
two or more different objects or institutions, and it is 
uncertain which of the two he favoured. The applica- 
tion is then cy pres. 

One of the earliest cases shews a bequest by a tes- 
tatrix of '' 5 £ per annum to all and every the hospi- 
tals/' It was uncertain what hospitals were intended ; 
but as it seemed that she had lived for many years in 
Canterbury and died there, the charity was decreed to 
all the hospitals in that town, excluding one a mile dis- 
tant, though founded by the same Archbishop. ^ This 
decree was in accordance with the Roman Law, at 
which if a bequest were made generally to the church 
or the hospital, that church or hospital was entitled 
which was established in the parish* where the testator 
lived. ^ When there are two claimants, and there is 
nothing to shew a preference in the testator, the fund 
is usually divided. A bequest was to ** The Jews' Poor, 
Mile End," at which place there were two charitable 
Jewish institutions ; as they both claimed the legacy 
was divided. ^ The slightest indication of preference is 
permitted to turn the scale : a gift was to ** the charity 
school at A.'*; there were two and both claimed, but 
that one was held entitled in which it was proved the 
testator had taken great interest while alive, and which 

^Masters vs. Masters y i P. Wms. 421. 'Strah. Dom. Pt. 2, 

Bk. 4, tit. 2 § 3588. ^Bennett vs. Haytevy 2 Beav. 81 ; Simon 

vs. Barbery 5 Russ. 112; In re Kilvert's Trust, L. R. 12^ 
Eq. 183. 



THE DOCTRINE OF CY PRES. 45 

he had declared an intention to benefit by will. ^ If a 
legacy is left to. a society by name not in being, evi- 
dence will be admitted to show that another association 
having like objects may have been meant, and the lat- 
ter will take cy pres.^ 

The greatest extension of this principle is found in 
the case of Hayter vs. Trego. ^ A legacy was given to 
**The Devonshire Asylum for the Reception of Female 
Penitents." The asylum existing at the death of the 
testator, was wound up and dissolved before his estate 
could be administered. The question arose whether 
the legacy was intended for that particular asylum, in 
which event it would lapse, or for the general purposes 
of that asylum. The Court adopted the latter view 
and decreed the fund cy pres to other institutions hav- 
ing like objects. Whether this case is impaired by that 
in which a bequest was held void, because the society 
had dissolved before the testator s death, may be mat- 
ter of question. The main distinction is that in the lat- 
ter instance the money was directed to be applied as 
the ordinary funds of the society were, and there was 
nothing but the extinct purpose to guide the Chan- 
cellor. * 

§ 19. (B) : Where a charitable gift is made to or 
concerns an indefinite class of persons the application 
is cy pres. 

The support of indefinite bequests was early pro- 

^Atty. Genl. vs. Hudson, 1 P. Wms. 674. '/« re Maguire, L. 

R. 9 Eq. 632. '5 Russ. 113. ^Ftskvs. The Atty. Genl. 

L. R. 4 £q. 521. 
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vided for by the Court of Chancery. Money left ** to 
the poor" was considered to be for all the poor of Eng- 
land to be distributed where there was most need, usu- 
ally by prerogative of the Crown. * In modem times 
the Court has endeavoured to ascertain a more particu- 
lar intention and so confine the operation of a bequest 
to a certain locality or a more limited class of bene- 
ficiaries. Gifts to the poor of a specified place are aL 
ways upheld ; an illustration of their application is the 
case in which under a legacy " to the poor of A/' all 
the poor of A not receiving alms rates were benefitted. * 
An earlier case affords an example of the Court's in- 
genuity in discovering a purpose. A bequest was "to 
the poor'* without any indications of what poor were 
meant. The Chancellor having been informed that the 
testator was a French Refugee, directed the moneys 
to be distributed among poor French Refugees.^ 

A yearly sum was given to furnish a weekly lecture 
at St Albans, the reader to be chosen by the greatest 
part of the best inhabitants. This direction was said 
to be a wild direction, but 9umma eat ratio qucB pro re- 
ligione fadty and the fund was decreed to a lecturer 
appointed by the bishop.* Bequests to an indefinite 
class doing a certain thing, as "to the poor attending 
divine worship,*' are upheld ^ ; and so if those to take 
are not now in existence, but may at any time after- 

^Atty, Genl, vs. Matthewsy 2 Lev. 167. ^Atty. Genl. vs. 

Clarke^ Amb. 422. ^Atty, Genl. vs. Ranee y cited Amb. 422. 

Atty. Genl, vs. Combe , 2 Ch. Cas. x8. ^Brantham vs. East 

Burgoldy 2 Ves. jun. 388. 
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wards come into being, as "to the poor widows of G," 
and at that time none are loosed by death from the con- 
jugal chains.* 

§ 20. The second part of the general rule is, when 
the limitations of a charitable gift are imperfect the 
application is cy prea. 

Cases here arise most frequently when a testator 
declares by will his intention to benefit some object, 
and omits to give all the necessary directions ; or 
when he refers to some other writing, as containing 
these directions, which is insufficiently described or 
cannot be found. 

A legacy was given to the Lying-in hospital, and if 
there should be more than one, then to such of them 
as his executor should appoint. The executor named 
in the will was removed and no one else chosen in his 
place. The question was, would the Court select the 
hospital, or was the gift revoked? Lord Thurlow, 
after reviewing the law of charities, thought the execu- 
tor a trustee to fix upon a certain institution, and de- 
cided that, as he could not act, the Court would assume 
his discretion. Suppose the executor had refused to 
act, would not a scheme have been ordered? and if 
so, why not when he could not ? A reference to the 
Master was accordingly decreed.^ The Court cannot 
always sustain a trust when the trustees disclaim ; cir- 
cumstances must govern. If a trust is to be admin 
istered by the President and Vice-President of the 

^Atty. Genl. vs. Oglander^ 3 Bro. Ch. Cas. x66. ■ Whiit 

vs. WhitCf X Bro. Ch. Cas. la. 
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United States, and they disclaim, and it was evident 
that they only were intended to act, the charity must 
fail for want of a trustee/ Two hundred pounds were 
bequeathed to "the ward of Bread street according to 

Mr. H his will," and no name was inserted. The 

Chancellor refused to admit evidence shewing who 
was meant, but awarded the property to the Aldermen 
to lay out in charity as they saw fit, from time to time.* 
In this case the paper was insufficiently described. 

Then there are instances of vital reference to papers 
never drawn up by the testator, or not to be found. 
An estate was to trustees for such charitable uses and 
purposes as should be directed by codicil. Codicils 
were made from time to time ; no directions for the 
charity were ever added; yet the trustees were or- 
dered to prepare a plan of distribution and the heirs 
were turned away.^ Lord Eldon had occasion to ex- 
amine the law in Milh vs. Farmer. ^ The estate of 
James Mills was very large. He gave small legacies 
to some relations with whom he had not lived upon 
the terms prescribed for families by Dr. Watts, con- 
tinuing, *' the rest and residue of all my effects I direct 
to be divided for promoting the gospel in foreign parts 
and in England, for bringing up ministers in different 
seminaries, and other charitable purposes as I do in- 
tend to name hereafter, after all my worldly property 
is disposed of to the best advantage." A codicil was 

^ New vs. Bonaker, L. R. 4 Eq. 655. ^ Bay lis vs. Atty. 

GenL, 2 Atk. 239. ^ Cook vs. Duckenfield^ 2 Atk., 562; 

Anon. Case, Freem., 261. * i Mer., 55. 
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added not containing any mention of the charitable 
purposes. The heirs contended that there had been 
no appointment, and the property fell into the estate 
intestate. This case had not need to go so far as that 
of Cook vs. Duckenfield : there no mention of intended 
purposes was found ; here, the desire of Mr. Mills 
was quite evident, only the methods that he would 
have adopted being uncertain. The bequest to charity 
was established, and Lord Eldon decreed a distribu- 
tion having particular regard to the expressed pur- 
poses of the will, stating the law thus ; **In the case 
of an individual, if I leave my estate to. such person as 
my executor shall name and appoint no executor, or, 
having appointed one, he dies, and I neglect to supply 
his place with another, it is admitted that the bequest 
so given amounts to nothing. Yet it cannot be denied 
that such a bequest to charity would indicate that gen- 
eral charitable intention which, according to law, is 
sufficient to give it effect; and the court, in such a 
case, would assume the office of executor." ^ The tes- 
tator may guard against any dispute by providing that 
* the fund shall go to objects that he shall appoint, but 
if he make no appointment, to those objects selected 
by his executors.^ 

Under this subdivision of imperfect directions, may 
be put a few cases in which the precise intention of 
the testator could not be carried out because of an il- 
legality, in itself so slight as not to avoid the charity : 

*i Mer., 96. * Pocock vs. Atty, GenL L. R. 3 Ch. Div. 

34«. 
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the charity remains while the illegal direction is swept 
away. Such is the Psalm chaunter's case.^ In more 
modern days the rule against accumulations affords an 
example. Property was given to accumulate until the 
income of its income reached a certain sum, when the 
income was to be paid to parish schools under certain 
limitations. The accumulation would have required a 
longer time than the law permits, so that objectionable 
feature was lopped off and a scheme prepared. If a 
man order his estate to charitable purposes, said the 
Court, the way he points out has nothing to do with 
the general direction.* 

This concludes the examination of the first general 
rule, that an application cy prea takes place when the 
limitations of the gift are vague, which may be from 
uncertainty in regard to those intended to be benefitted, 
or because the gift is to or concerns an indefinite num- 
ber of persons ; or where the limitations of the gift are 
imperfect and cannot be executed stricdy because all 
necessary directions are not given, or a writing is re- 
ferred to as containing necessary directions that is 
insufficiently described, or that cannot be found, or 
where there is a slight illegality that does not affect the 
validity of the trust, but prevents its literal execution. 
We shall now examine those cases under the Second 
General Rule in which the terms creating the gift are 
clear and exact, but an application cy prea is rendered 

necessary by subsequent circumstances. 

« 

'Supra § J 7. ^Martin vs. Marghaniy 14 Sim. 232. 



CHAPTER IV. 

§21. Where a charitable gift is made to trustees 
and the terms of the trust, which were originally clear 
and exact, cannot be executed strictly, because of a 
change in the trustees, or a change in necessary cir- 
cumstances of the trust, or a change in the law, the 
application is cy pres. 

I. Where a charitable trust cannot be executed 
strictly, because of a change in the trustees appointed, 
the application is cy pres. 

A change in trustees may occur when a testator has 
nominated certain persons to carry out his will, and 
they or some of them, die or renounce the trust. The 
question then presents itself, Will the Court of 
Chancery supply this want, or will the gift lapse ? The 
ordinary rule is that a trust shall never fail for want of 
a trustee ; yet the question is difficult of answer when 
the discretion is a personal one and the trustees have 
died in the lifetime of the testator. The law in Eng- 
land was not ascertained until the time of Lord Eldon ; 
in some of the American States and in the Federal 
Courts it is still undetermined. 

In England the first case is The Attorney General vs. 
Mckman,^ in 1731. Land was devised to B in trust, 
who should take counsel with C and D, to devote to 

*2 Eq. Cas. Abr. p. 193, c. 14. 

(51) 
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such charitable uses as he should think fit. B, C and 
*D all died before the testator. It was resolved that 
the devise should not be void, but should be carried 
to charity even by other hands than those expected by 
the testator. In this case every step in the disposition 
depended upon B, the trustee ; the objects, the mode, 
the nature of the charity were all uncertain ; yet the 
gift was carried into effect because of that general 
charitable intention. The question was not discussed 
again, until it was raised and laid at rest by Lord 
Eldon in the great case of Moggridge vs. ThdckwelV 
The testatrix after directions for paying debts and 
legacies, concluded ** I give all the rest and residue of 
my personal estate unto James Vaston, of Clapton, 
Middlesex, Gentieman ; desiring him to dispose of the 
same in such charities as he shall think fit, recom- 
mending poor clergymen who have large families and 
good characters." Vaston and another appointed 
executors died in her lifetime. The cause was heard 
by Lord Thurlow, and then by Lord Eldon, who 
decided, after great doubt and hesitancy, that the 

Court would undertake the disposal of the fund. 
*'The general intention of this testatrix,'* said he, 

*' who seems to have been saturated and satiated with 

** the idea of charity, and yet not to have had mind 

'' enough herself to determine upon the particular 

** objects, was to devote her property to charity, and 

** according to these precedents Vaston was only the 

*' means and instrument by which that general inten- 

' 7 Ves. 36. 
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** tion was to be executed ; and therefore the Court 
** will carry that general intention into effect. 

** The next question, by what means that is to be 
** done, is a most difficult question ; for, it being esta- 
" blished, that where money is given to charity gener- 
" ally and indefinitely, without trustees or objects 
** selected, the King as parens patricSy is the constitu- 
" tional trustee, it is very difficult to raise a solid dis- 
** tinction between an original gift absolutely indefinite 
" and without qualification, and a case, in which by 
** matter expostfcwto, the gift stands before the Court 
'* in consequence of that accident, as if it had been 
" originally given indefinitely, without any means for 
*' carrying it into execution prescribed. All I can say 
** upon it is, I do not know what doctrine could be laid 
** down, that would not be met by some authority upon 
** this point; whether the proposition is, that the 
** Crown is to dispose of it, or the Master by a scheme. 

** I have great difficulty in my own mind ; and have 
" found great difficulty in the mind of every person I 
** have consulted ; but the general principle thought 
** most reconcileable to the cases is, that . . . 
** where the execution is to be by a trustee with gen- 
** eral or some objects pointed out, there the Court 
** will take the administration of the trust.*' ^ 

If the trustees decline to act, having a personal dis- 
cretion, the law is the same ; the charity is supported. 
Property, both real and personal, was given to trustees 
to pay, after various limitations, to such of the testa- 

' Moggridge vs. Thackwell, 7 Ves. 83, ^6. 
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tor's relations of his mother's side who were most de- 
serving, in such manner as they should think fit, and 
for such charitable uses and purposes as they should 
deem most proper and convenient. A trustee declin- 
ing to act, it was resolved that the disposition was now 
in the Court ; so the Chancellor directed one half the 
estate to the relations, and one half to charitable uses, 
observing that equality was equity. This was in 1735/ 
The question was raised again, and decided in the 
same way upon the following clause in a will : **A11 the 
remainders of my different bequests I give and be- 
queath to the Archbishop of Canterbury and to the 
Archbishop of York, for the time being in trust to 
charitable purposes." The Bishops declined to act, 
whereupon the Court sustained the bequest, and 
ordered the Master to prepare a scheme.^ 

In England, then, an attempted appointment of trus- 
tees for a charitable use will give Chancery jurisdiction 
over that use to enforce it cy prea.^ 

§ 22. Whether the English rule is adopted by our 
Federal Courts seems to be an open question. The 
Supreme Court of the United States expressly de- 
cided against the proposition in Fontain vs. RaveneU 
There a testator gave annuities to several persons 
and directed that after the death of his wife, his execu- 
tors or the survivor of them, should provide for the 
annuitants and dispose of the residue for the use of 

^ Doyley et al vs. Atty, GenL 2 Eq. Cas. Ab. 194, c. 15. 
* Pake vs. The Archbishop of Canterbury ^ 14 Ves. 364; but see 
New vs. JBonaker, supra § 20. ^ Supra §13. * 1 7 How. 369. 
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such charitable institutions as they or he might deem 
most beneficial to mankind. The executors all died 
during the lifetime of the widow, without any attempt 
to appoint the estate. The Court decided that the ex- 
ecutors had a bare power of appointment* without any 
special trust ; it was to be exercised after the widow's 
death, but as they had died first and the appointment 
was now impossible there was an end of the matter ; 
the Court would not interfere. 

In a later case, on the other hand, two persons were 
named as trustees, they or their successors to appoint 
to certain charities, and one of them dying, the other 
appointed. It was decided that the expression "or 
their successors " had much to do with validating the 
appointment, but at all events the trustees had a 
power coupled with an interest which always sur- 
vives.^ 

In Massachusetts a bequest of plate, pictures and so 
on to W, as executor to dispose of ** absolutely, as he 
may deem expedient, in accordance with my wishes as 
otherwise communicated by me to him,*' was held to 
vest an absolute property in W, that passed to his kin 
upon his death before qualifying as executor." In the 
great charity case of Jackson vs. PhiUipa the point was 
noticed and a decision expressly disclaimed.^ 

In Kentucky, the English rule is particularly de- 
clared to be arbitrary and unsatisfactory. In such a 
case, where an object had been pointed out and a par- 

^ Lorings vs. Marshy 6 Wall. 337, 354. ' Wells vs. Doane^ 

3 Gray, 201 '14 Allen, 584. 
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ticular mode, which happened to fail, indicated, says 
Mr. Ch. J. Robertson, "a court of equity may substi- 
tute or sanction any other mode that may be lawful 
and suitable, and will effectuate the declared intention 
of the donor, and not arbitrarily and in the dark, pre- 
suming on his motives or wishes declare an object for 
him. A court may act judicially as long as it effectu- 
ates the lawful intention of the donor. But it does not 
act judicially when it applies his bounty to a specific 
object of charity, selected by itself, merely because he 
had dedicated it to charity generally." ' 

In Pennsylvania a trust vesting an appointment in a 
trustee who dies during an intervening life-estate, 
without appointing would be sustained by virtue of 
legislative enactment.^ 

§ 23. The second part of the general rule is, where 
a charitable gift has been made in trust in clear and 
exact terms that cannot be fulfilled because of a 
change in necessary circumstances of the trust, the ap- 
plication is cy prea. 

The change of circumstances may arise in several 
different ways that will be noted in order. 

(A) : Where there is a failure of the objects for 
which the gift was made, the application is cy pres. 

We have now before us one of the most important di- 
visions of the cy prea power ; that in which the donor 
has pointed out certain objects, with a general chari- 

^ Moore vs. Moore, 4 Dana, 366. 'Act of April 26, 1855, 

§ 10, P. L. 331, Purd. Dig. p. 250; Children's Hospital's 
App. 10 W. N. C. 313. 
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table intent, that in time have failed either wholly or in 
part. 

The law of the subject has undergone a most thor- 
ough examination during the present century both in 
England and in the United States. Betton's Charity 
was in litigation twenty years and was heard four 
times ; while in Massachusetts the will of Mr. Jackson 
called forth the learning and industry of one of our 
greatest judges. The subject is of practical import- 
ance. The law of superstitious uses, for example, is 
of antiquarian interest and lies in very musty books : 
the law governing estates given to charitable objects 
that have failed may be appealed to at any day.' 

Betton's Charity is typical. Thomas Betton, by will 
in 1723, gave his estate in trust to the Ironmongers 
Company, of London, forbidding diminution of the capi- 
tal sum, and directing one moiety of the income to be 
applied to the redemption of British slaves in Turkey or 
Barbary; one-fourth to charity schools in and about 
London where the education was according to the 
Church of England, and the remaining fourth to the 
purposes of the Company. After the Barbary piracies 
were suppressed and there were no British slaves to 
redeem nor any prospect of there ever being any, an 
information was filed to declare the charitable uses. 

' It has not been attempted to collect all of the cases bearing upon 
the law treated of in this section. It is the branch of cy pres most 
often exercised ; scarcely a report book in England but contains 
one or more apt cases. It has been the object to select the more 
important ones settling the outlines of theory. 
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The cause was heard first by Lord Langdale, M. R., who 
decided that the Court must always despair of the first 
intention of a donor before accomplishing a secondary 
end ; that the whole instrument of gift might be ex- 
amined to ascertain the intention ; but in this case, as 
there was no purpose secondary to that main one of 
redeeming captives, the fund must be shared by the 
London schools and the company, itself a charity. 

Appeals were then taken to the Lord Chancellor, 
Cottenham, who altered the decree made by Lord 
Langdale. The rule in these cases was said to be that 
you must try for an object cy pres the purpose that 
had failed ; after that, but as consistently with it as 
possible, the other directions might be considered. 
The first purpose of this testator was general, the next 
more limited, the third entirely local. The British com- 
munity could not be benefitted in Betton's way, but it 
seemed more reasonable to benefit it in some other 
way, than to restrict it to a class. That kind of charity 
nearest the testator, after his main purpose, must be 
drawn from the second gift, while that generalness evi- 
denced in the first bequest must be retained. "A 
charity," said the Lord Chancellor, ** may be cypres to 
the origuial object, which seems to have no trace of 
resemblance to it but which may be very properly 
adopted if no other can be found having a nearer con- 
nection. The providing for the education of the poor, 
it must be said, has no resemblance to the object of the 
charity which has failed ; but none has been suggested 
which unites those two qualities which induce me to 
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adopt it, namely, the application of the funds in a 
manner for which the testator has expressed a prefer- 
ence, — for the benefit of all who may stand in need of 
them." And this decree was affirmed by the House 
of Lords.' 

So where a society was organized, and a fund was 
subscribed by members (all of whom were actors) and 
augmented by private donations, to be held in trust 
for the benefit of theatrical persons in need who might 
join the association, but instead all the members died 
except one who claimed the principal property, an 
application was ordered cy prea to the Actors' Benefit 
Fund, having a national scope.' 

Charitable gifts are frequently made to objects that 
may possibly, but are very unlikely to, exhaust them, 
as to combat plague or leprosy or other rare diseases. 
In such cases, if those diseases become nearly unknown 
in the country the fund is applied cy prea, and the 
intention guarded by reserving a preference to patients 
under those ailments, and by laying out the property 
in eodum genere, to hospitals.^ 

The objects to which a charity was given may, it 
seems, become different in lapse of time : they are 
tiien permitted to retain the gift cy prea. A legacy was 
bequeathed in 1716 to Presbyterians at A, where a 

Atty. Genl. vs. 7%e Ironmongers Company, 2 Beav, 313; i Cr, 

'8; Ironmtmgers Company wi. Atty. Genl. 10 CI. & Fin. 

'Spiller vs. Maude, L. R. 33 Ch. Div. 158, n. ; Ally. 

I vs. Lames, 8 Ha. 3a. ^Alty. Genl. vs. Hicks, 3 Bro. 

Cas. 166; Alt/. Genl. vs. Earlof Craven, 21 Beav. 392. 
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chapel had been since 1662. Shortly after the legacy 
Baptists fused with them, and their doctrines over- 
flowed and extinguished the Presbyterian belief. The 
funds were enjoyed by this fused society above seventy 
years. In 1863 a congregation of strict Presbyterians 
was formed at A. who claimed the bequest. It was 
decided that as no Presbyterian congregation had 
existed at A. for so long a time, the funds would be 
given cy prea to the society in possession.^ But a long 
continued unauthorized cy pres application of charity 
funds by the trustees does not prevent a proper legal 
settlement.^ 

The failure of the objects of a trust may be caused 
by law. This must be distinguished from the cases in 
which the objects themselves exist but cannot be aided 
because a change of law forbids. In the one case the 
objects" are abolished by change of law ; in the other 
the objects exist, but the fund cannot benefit them. 
The abolition of slavery is an example ; or the doing 
away with imprisonment for debt would cause a cypres 
application of bequests to poor debtors. A fund to 
free poor slaves had always been used in Jamaica. 
When the Abolition Act was passed and it was impos- 
sible to free slaves, an application cy pres was ordered 
to build schools, provide teachers and educate those 
lately emancipated.^ That was the case of Jackson vs. 
Phillips. A testator living in Boston bequeathed two 

^AUy. GenL vs. Bunce, L. R. 6Eq. 563; Atty. GenL vs. Stewarty 
L. R. 14 Eq. 17. '/« re Campden Charities, L. R. 18 Ch. 

Div. 310. ^Atty, GenL vs. Gibson, 2 Beav. 317 n. 
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sums to trustees ; one for the preparation and circula- 
tion of books, newspapers, the delivery of speeches 
and so on to create a public sentiment that will put an 
end to negro slavery in this country ; the other, in the 
moderate, Christian and patriotic language of the day, 
"for the benefit of fugitive slaves who may escape 
from the slave-holding States of this infamous Union 
from time to time." After the abolition of slavery by 
the Thirteenth Amendment to the Constitution of the 
United States, upon a bill in equity for instructions by 
the executor both sums were directed to be paid cypres, 
the first to a society already established for promoting 
the interests and education of freedmen ; the second for 
the benefit of necessitous persons of African descent in 
and around Boston, with a preference to such as had 
escaped from slavery.^ So with a legacy to benefit 
poor debtors when imprisonment for debt is abolished." 

A gift to charity that cannot be executed does not 
fall into the residue of an estate, because that happens 
to be devoted to a charitable purpose. The principle 
is that cy pres means, not as near charity as possible, 
but as fiear as may be to the charity that has failed. ^ 

§ 24. (B) : Where a fund is given to charitable ob- 
jects that the donor evidently expected would exhaust 
it, but it appears that a surplus remains undisposed of, 
that surplus is applied cy pres. 

'14 Allen, 539. ^ Mayor of Lyons vs. Advocate GenL of 

Bengal, L. R. 1 App. Cas. 91; In re Prisons Charity, L. R. 16 Eq. 
129; Atty, Genl. vs. Hankey, L. R. 16 Eq. 140 n. ^The 

Mayor of Lyons vs. Advocate GenL of Bengal, supra. 
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The rule is that when a testator manifests a dis- 
position to give his whole estate to charity, but the 
objects that he specifies do not absorb the estate, 
the surplus will be applied to increase those chari- 
ties enumerated, or to others as nearly as pos- 
sible. 

A very large estate was given to trustees to provide 
out of the income Money, Provision, Physic or Cloathes 
for the poor of certain parishes. The heir claimed a 
large surplus that remained. The whole property 
was decided to be impressed with a charitable idea, 
and the surplus was decreed cy pres to be used in in- 
structing and apprenticing out poor children in the 
same parishes.^ In an even stronger case, the testator 
provided for apprenticing children, paying no more 
than ;^io each. It was impossible to bind at so low a 
sum, the applicants were few, and the gift was not 
nearly exhausted. The limitation of the testator was 
considered not to be positive ; the times had changed 
since his will, so his intention must be presumed to 
have changed ; and the price paid for each apprentice 
was enlarged.^ 

If the fund given turn out to be too small, the rule 
is applied conversely. A testator reciting that a debt 
of ;^iooo was owing him, gave it to a society to expend 
according to directions in his will. The debt was 
found to be but jCs^S • ^hat was decreed to the society 

' The Bishop of Hereford vs. Adams ^ 7 Ves. 324. * Atty. 

GenL vs. Minshull, 4 Ves. 1 1 ; Atty, GenL vs. Greeny 2 Bro. Ch. 
Cas. 492 ; Atty. GenL vs. JVilson, 3 Myl. & K. 362. 
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in order that the charitable intention might be carried 
out as far as possible.* 

§ 25. (C) : When a fund is given to charitable ob- 
jects that exhaust it at the time, but afterwards the 
value increases, the surplus income is applied cy prea. 

There is no difference in principle between cases 
in which there is an original surplus, and those in 
which a surplus accrues from an increase in value of 
the diing given. The intention of the donor must 
always guide. The doctrine that increased profits go 
to the charity holding the estate whence they issue was 
announced in Lord Coke's time ;^ our later cases have 
elaborated and extended the old rule. 

The modern principle as judicially expressed is, if 
in direct terms the whole profits of the estate are de- 
vised to charitable purposes, the heir is of course 
excluded from any resulting trust in the increased 
rent. If the charitable purposes mentioned in the will 
exhaust the whole actual rent of the estate at the time 
of the devise, the plain implied intention of the tes- 
tator necessarily excludes the heir.^ Here the actual 
rent at the death of the testatrix was unknown ; as 
there were circumstances from which it might be 
inferred that the whole rent was given, the heir was 
excluded in favor of charity. 

When a testator, at the beginning of his will, has 
given expressly the whole profits of his estate to char- 
ity, and then subsequently apportioned out sums to 

^ Atty. GenL vs. Pyle^ i Atk. 435. 'Thetford School Case, 

8 Co. 130 b. ^Atty, GenL vs. Wtlsotiy 3 Myl. & K. 372, 373. 



64 THE DOCTRINE OF CY PRES. 

particular charities that do not exhaust the entire 
income, the surplus is distributed cy pres. * Real and 
personal estates were given to lay out in charity, the 
particular charity after selected being to buy advow- 
sons for University College, Oxford. The College 
purchased as many as the Mortmain Acts permitted. 
A surplus, claimed by the heir, arose, whereupon the 
Court decreed the heir to be disinherited absolutely, 
and the property to be applied cy pres ; which was 
done by increasing each advowson in possession. It 
is a question of intention, and if a reasonable inference 
can be drawn that charity was to be the sole bene- 
ficiary, the heir is forever excluded. ^ The second case 
is where the whole income is not expressly given to 
charity, but the whole amount of the profits at the time 
of donation is distributed in charity ; an implication 
then arises that the testator intended to give his estate 
as he had given the profits. ^ After annuities and life 
estates, property was given to trustees to buy alms- 
houses for a number of poor persons, paying them 
a stipend yearly for support in addition. When the 
life estates were exhausted the value of the property 
was greatly increased and the rents accumulated an- 
nually. On bill brought by the heir it was held that 
the donor had used all general words possible to 

'^ Atty, GenL vs. Green, 2 Bro. Ch. Cas. 492. ^ Atty, GenL 

vs. Johnson, Amb. 190 ; Atty, GenL vs. Tonnar, 2 Ves. jun. i ; 
Atty, GenL vs. Fishmongers Co,, 2 Beav. 151 ; Atty. GenL vs. 
Drapers Co, 2 Beav. 508. ^ Atty, GenL vs. Cordwainers Co. 

3 Myl. & K. 534. 
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pass his property ; he could not foresee augmentation; 
his purpose was charitable and must be carried out. ^ 
So, where a bequest was to trustees for placing out ^ 
apprentices two poor boys, sons of members of a Pres- 
byterian congregation, dwelling in the parish named, 
and a large surplus arose, the charity was extended cy 
pres to apprenticing all boys answering the description 
in that parish, then in other parishes, and after that to 
daughters of members in like manner. ^. 

Though a liberal construction is allowed the inten- 
tion of the testator must never be departed from. If 
he discover a desire to limit his benefits strictly to a 
particular parish a neighbouring parish will be ex- 
cluded though there are more persons therein capable 
of taking. 3 And where a gift was to provide the 
travelling poor in Rochester with beds, paying each 
one four pence on leaving, an administration of ac- 
crued rents that did not increase the number of poor 
assisted or enlarge the viaiicmn was held to be im- 
proper. ^ When the gift is to trustees on condition of 
paying a sum to charity, that sum is not inicreased 
though the incomes are. ^ 

The converse of the general rule is true also ; if the 

M/(y. Gen/, vs. Sparks^ Amb. 201. *Atty, Genl. vs. W^nsay^ 

15 Ves. 231. ^Atty, GenL vs. Brandreth^ i Yo. & Coll. Ch. 200. 

^Atty, GenL vs. Corp, of Rochester y 5 DeG. Macn. & Gord. 797. 
^Atty, GenL vs Wax Chandlers Co. L. R. 8 Eq. 452. See for 
the general subject In re Latymer's Charity L. R. 7 Eq. 353 ; Mer- 
chant Taylors Co. vs. Atty. GenL L. R. 11 Eq. 35 ; Atty. GenL vs. 
Duke of Northumberland, L. R. 7 Ch. Div. 745 ; In re Campden's 
Charities, L. R. 18 Ch. Div. 310. 
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profits decrease, the charity must bear the loss. "If," 
said the Master of Rolls, " the estate had decreased, 
the poor folks must have borne the loss," * Upon evi- 
dence of a decrease in value, during the last thirty 
years of the property of the Free Grammar School, 
founded at Manchester in the reign of Henry VIII, and 
of the impossibility, for want of funds, 'of fully carrying 
out the extended system of gratuitous education, the 
Court, having regard to the manifest intention of the 
founder not to make it a school for the poor only, but 
to establish a liberal system of education, so as to fit 
boys for the university, allowed the admission of boys, 
beyond the existing number of free scholars, on pay- 
ment of fees, to be applied to the educational funds and 
not to the Masters. * 

§ 26. (D) : When a charitable trust cannot be exe- 
cuted stricdy because of certain intervening circum- 
stances, the application is cy pres. 

These circumstances may be the strictness of the 
terms of the trust, or neglect of the trustees, or an 
abe3^ance of the charity because the prescribed means 
ir..<if administration are not in existence. 

It has been said that a charitable trust will not be al- 

^ tend cypres merely on account of the rigour of its re- 

f. qiiirements.^ If, nevertheless, the requirements are so 

^ harsh that it is impossible to enforce the trust and the • 

gift must foil, an application cy pres will be made. A 

'Aiiy. Genl, vs. Sparks, Amb. 202. 'Manchester School 

, L. R. I Eq. i^ ; L. R. 2 Ch. App. Cas. 497; BeAhampstead 
Case, L. R. I Eq. 102. ^Supra § 16. 
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bequest in trust was to deliver twenty lectures annu- 
ally and print them in a very short time after delivery. 
For a considerable while after the death of the testator 
no one would lecture, then those that did resigned. As 
the original design could not be carried out, the lec- 
tures were reduced to eight annually, and one* year 
was allowed for printing them after reading the con- 
cluding lecture.^ 

Nor will the neglect of trustees overthrow a charity. 
Property was conveyed to seven trustees to permit 
and enable the vicar of P. forever to maintain certain 
charities and have emoluments to himself, if he should 
be in by approbation of the trustees. After an hun- 
dred and fifty years the trustees delayed so long in 
approving a vicar, that the Chancellor appointed with- 
out their approbation. They attempted then to de- 
prive the incumbent of his emoluments because he was 
not in according to the trust. The Court laid down 
the principle that a charity is not to be executed in a 
mode different from that directed unless a literal per- 
formance become impossible : if that mode become im- 
possible, then the substance is to be fulfilled and the 
general object not to be defeated if it can be attained.^ 
A college trustee, for more than twenty years per- 
formed only those acts necessary to preserve the trust, 
and then declined to accept. The gift was to benefit 
poor scholars of a London Company, at so much to each 
scholar. The company had a connexion with another 

^ In r<? Hulsean Lecture, Univ. Camb., Boyle Char. 174, unre- 
ported. ^Atty, Genl, vs. Baultbeey 2 Ves. Jun. 380, 388. 
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college at another university, St. John's, Oxford, and to 
it die fund was decreed upon the terms of the will/ 

A valid gift to charity never fails because the means 
of administering it are not in existence, if die means 
may afterwards come into existence. A gift may be 
itiade in trust for a charity not in being at the date of 
die gift, and die beginning of which is uncertain.^ In 
The AUomey Oeneral vs. Lady Downmg, an estate was 
preserved for twenty years awaiting judgment whether 
Jt was directed to a valid charity, and that being de- 
cided affirmatively letters of incorporation were 
granted by the Crown and the gift effectuated.^ A be- 
quest may be to a particularly named institution to be 
erected as soon as necessary legislative authority can 
be obtained ; * but if it be to an association not legally 
fncorporated at the testator's death, the bequest is void 
because there are no beneficiaries capable of taking. ^ 
A bequest to an infidel society hereafter to be incor- 
porated is void, for that is no charitable use.^ A gift 
may be to Missions Schools about to be built, or to a 
church when it shall be organized ; ^ or, if no statutory 
provision intervene, to trustees to accumulate income 

^Atty. GenL vs. Andrew y 3 Ves. 633; Atty, GenL vs. Mer- 
chant Taylors^ Co, 7 Ves. 223. ' Odellw^. Odell, 10 Allen, i. 

3 1 Wilmot*s Notes, i; Aity. GenL vs. Bowyer^ 3 Ves. 714. 
*Inglis vs. Trustees of the Sailors* Snug Harbour, 3 Pet. 99. 
* Baptist Association vs. Harfs Execs. 4 Wheat, i \ but see 
Johnson vs. Mayne, 4 Clarke, [lo.] 180. ^ Zeisweiss vs. James, 

63 Penn. St. 465. ^The Domestic and Foreign Missionary 

Societies Appeal, 30 Penn. St. 425 ; Miller vs, Chittenden, 4 Clarke, 
252 ; BUss vs. The Amer, Bible Soc. 2 Allen, 334. 
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for fifty years and then erect an hospital/ But a 
legacy to build an almshouse in the hope that some 
other person actuated by charitable feelings, will endow 
it sufficiently, is lapsed if the fund be not enough to 
purchase a site, or to maintain the house if it were built. 
The contingency is too remote.* 

§ 27. Third — ^The last rule under the second gen- 
eral division is that where a charitable gift has been 
made in trust in clear and exact terms that cannot be 
fulfilled on account of a subsequent change in the 
law, the application is cy prea. 

This case has already been distinguished from that in 
which the objects themselves cease to exist by change of 
law, as the abolishment of imprisonment for debt.^ It 
will be remembered in the present case that the objects 
exist, but the original application is forbidden by law. 

The oldest case seems to be that of Bhomefield vs. 
Stowemarhet in 161 9, before Lord Chancellor Bacon.* 
That was a bequest, after intervening life estates, one- 
half to make an highway between Stowe and Ipswich, 
one moiety of the other half to the parish priest to sing 
for the soul of Margaret, the other to repair a church. 
The heir claimed the property when these estates had 
determined ; and since the date of the will, by change 
of law, it had become impious and illegal to sing for 
any soul whatsoever. Lord Bacon, confirming the two 
legacies, decreed the one for saying obits to be divided 
cy pres between the poor of Stowe and Ipswich, towns 

' Odellvs, Odell, 10 Allen, i. »/« r^r White's Trusts, L. R. 

33 Ch. Div. 449. 3 Supra § 23. * Duke, 624. 
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§31. In reviewing 1 
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ferent. The great obji 
a basis of pubhc policy 
table bequest is measi 
garded with superstitio 
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No doubt, says som 
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